
COMMONS AND RIGHTS OF WAY COMMITTEE
10 DECEMBER 2015

APPLICATION FOR A MODIFICATION ORDER FOR ADDITIONAL LENGTHS OF PUBLIC 
FOOTPATH AT HILLS FARM, PARISH OF CHEDWORTH

REPORT OF THE COMMISSIONING DIRECTOR 
FOR COMMUNITIES & INFRASTRUCTURE 

1. PURPOSE OF REPORT

To consider the following application:

Nature of Application: Additional length of public footpath
Parish: Chedworth 
Name of Applicants: Chedworth Parish Council  
Date of Application: 1 December 2006

2. RECOMMENDATIONS OF THE CASE OFFICER

(a)That no order be made to add a public footpath
(b)That an order be made to add a length of restricted byway to the Definitive  Map 

of Public Rights of Way and Statement between points A and B, and 
(c)That an order be made to re-classify part of Public Footpath KCH50 between 

points B and D to restricted byway. 

3. RESOURCE IMPLICATIONS

 Average staff cost in taking an application to the Committee- £5,000.
Cost of advertising Order in the local press, which has to be done twice, is 
approximately £500 per notice.
In addition, the County Council is responsible for meeting the costs of any Public 
Inquiry associated with the application.
If the application were successful, the path would become maintainable at the 
public expense.

4. SUSTAINABILITY  & EQUALITY IMPLICATIONS

No sustainability implications have been identified. 

5. STATUTORY AUTHORITY

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 



for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53(3) (b) or (c).  The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act. 

6. DEPARTMENTAL CONTACT

Jaci Harris, Asset Data Officer (Definitive Map), Highway Authority.  
Telephone Gloucester (01452) 328981
E-mail: jaci.harris@gloucestershire.gov.uk 

REPORT

7. DESCRIPTION OF PATH

7.1 A location map at scale 1:10,000 is attached (Appendix A) showing the position 
of the claimed path at Chedworth.  The path is approximately 7.5 miles north 
north-east of the town of Cirencester.  The area of interest lies within Ordnance 
Survey Grid Squares SP0511 and SP0611.

7.2 The application concerns a claimed footpath at Calveshill in the Parish of 
Chedworth.  The original application and map of the area at 1: 2,500 scale is 
attached (Appendix B).  This map shows the claimed path by a continuous red 
line  commencing at its junction with restricted byway KCH31 (known as Horses 
Ash Lane and co-existent with the 50866 road) at Ordnance Survey Grid 
Reference (OSGR) SP0604/1168 and shown as point A.  It runs in a generally 
south south-westerly direction for approximately 170 metres to OSGR 
SP0595/1154 where it joins public footpath KCH50 and is crossed by Public 
Footpath KCH49 and shown as point B.

7.3 The claimed path was surveyed by a County Council officer on 7 October and 23 
November 2015.  The path was clearly visible on the ground and it was possible 
to compare it’s position on the ground with the position as shown on the 
claimants’ application map (Appendix B).  The claimed path was found to 
correspond with its position on the applicants’ map. 

7.4 At the time of survey, the claimed path between points A – B was found to have 
an overall width (between boundaries) of between 4–6 metres with a usable path 
of 2.7 metres running along it.  

7.5 In greater detail - the section of path as shown on (Appendix C) between points 
A and A1 is enclosed with a tree lined boundary to each side and an overall width 
of 6 metres (including boundaries) with a usable path of 2.7 metres running along 
it.  The first 60 metres in length is a stone track as shown at (Appendix D5).   
Thereafter there is well maintained tarmac path to point A1 (Appendix D6). 

7.6 Between points A1 and A2 the path continues as an unenclosed 2.7 metre wide, 
well maintained tarmac route, with a speed restrictor adjacent to ‘The Barn’ 
(Appendix D9).   



7.7 From points A2 to B, the path has an overall width of 4 metres (including 
boundaries) with a 2.7 metre wide, well maintained tarmac route running along it. 
It is enclosed with a hedge to one side and a line of trees, some of which are 
presently being removed, to the other (Appendix D11).    

7.8 There is a notice at point A on the claimed path as shown as (Appendix D4) 
and a similar one at point B, as shown as (Appendix D15). They both state 
“NOTICE- THIS PATH IS ON PRIVATE LAND.  ALL PERSONS USING THIS 
LAND DO SO WITH THE PERMISSION OF THE OWNERS”.  These signs 
have been defaced with black spray paint. The one at point B appears to have 
been cleaned and much of the spray paint has been removed. 

7.9 When considering this application, the supporting evidence indicates that 
people used the claimed path as a way of travelling around the parish.  It is 
worth considering therefore, the status and character of the continuing route 
into the village as shown on Appendix C between points B and E.  

7.10 The route between these points continues as a well maintained tarmac path 
with a consistent overall width of between 3.5 to 4 metres. 

7.11 The section of path between the said point B and C at OSGR SP 0591/0047 is 
shown as a continuous blue line and is recorded as public footpath KCH50.  It 
extends for a length of approximately 93 metres in a generally south westerly 
direction to the junction with the 41042 road at point C. There is a second speed 
restrictor along this section (Appendix D17). It is worth noting that this section 
of path was added to the Definitive Map to facilitate the diversion of part of 
Public Footpath KCH50 by the same landowner.  The Order was confirmed on 
22 June 2006.  

7.12 The section of public footpath KCH50 between the said point C and D at OSGR 
SP0593/1154, is shown as a continuous green line on top of black dashes and 
is dually classified with the 41042 road for a length of approximately 73 metres 
(Appendix D19). 

7.13 The section of path between points D and E, shown as a continuous green line, 
continues as the 41042 road only.  

7.14 There are no obstructions or limitations between sections C and E. 

8. BACKGROUND

8.1 On 18 November 2006, the landowner, Mr England, emailed Mike Barton, the 
Public Rights of Way Officer for the South Cotswolds, advising him that he had 
located two signs at points A and B as shown at Appendix C to remind people 
that “its private property and anyone accessing it needs our permission”.  Mr 
England further stated that he had noted that “people were wandering off the 
marked footpaths”.....”but as you know Hills Farm has an extensive network of 
footpaths across it, and I just want to remind people that that they should stick to 
them”.   



8.2 On 20 November 2006, Susie Moore (Chair of Chedworth Parish Council) 
emailed Mike Barton advising him that “he (Mr England, as mentioned previously 
in this email)  is now exercising his right to deny public access – and the people 
don’t like it!”  

8.3 On 21 November 2006, Mike Barton was contacted by a member of the public 
who wanted to draw his attention to the “private land signs on the path which is 
crossed by KCH49 and runs to Horses Ash Lane”...” and that he has challenged 
a number of people using the path” ... “although the path is not on the Definitive 
Map, it has been used unchallenged by walkers and riders for decades”.  She 
then advised “the parish council is applying for a modification order”.    

8.4 On 28 November 2006, Mr England was advised by Sarah Burge of the Public 
Rights of Way Team that Chedworth Parish Council had been sent an 
application pack with which to apply for a modification order on 24 November 
2006.   

9. APPLICATION

9.1 The completed application was received from Mrs Broad, Clerk to Chedworth Parish 
Council on 1 December 2006.  She drew attention to the fact that the path was shown 
on the Inclosure Award of 1804 (date as supplied). 

9.2 Notice was served on Mr England of Hills Farm, Chedworth dated 1 December 2006.   
The claimed path was described as being added from “the junction of KCH49 & 
KCH50” to “KCH31”.  

9.3 A total of 78 public path evidence forms, completed by 89 named individuals, were 
submitted in support of the application.  A summary of these evidence forms is 
provided at (Appendix E).

9.4 The application was acknowledged as duly made by the Public Rights of Way Team at 
Gloucestershire County Council on 6 December 2006. 

10.  LANDOWNERS’ EVIDENCE

10.1 A map showing the extent of land owned by the landowner affected by or adjacent to 
the claimed path is attached at Appendix F.  The land is all presently in the ownership 
of Simon England of Hills Farm although we have been made aware of subsequent 
interest in the land from representatives of potential purchasers.

10.2 18 November 2006, Mr Simon England emailed Mike Barton, the Public Rights of Way 
Officer for the South Cotswolds, advising him that he had located two signs at points A 
and B as shown at Appendix C to remind people that “its private property and anyone 
accessing it needs our permission”.  Mr England further stated that he had noted that 
“people were wandering off the marked footpaths”.....”but as you know Hills Farm has an 



extensive network of footpaths across it, and I just want to remind people that that they 
should stick to them”.   

 
10.3 On 3 January 2007, Mr Simon England wrote to Susie Moore, Chair of Chedworth 

Parish Council copy sent to Mike Barton) to explain the presence of his signs.  He 
stated “it seems that many people have misunderstood the signs and their 
meaning.  Your recent entries on the website also suggest this – and are incorrect 
– as you state that I have erected “No Public Access” signs.  I have not.  For the 
avoidance of doubt, the track in question has not been closed by me and the 
intention has never been and remains that the track in question will not be closed.  
The only reason for signs to be erected is to confirm that the path is on private 
land”. 

10.4 In an email to Sarah Burge of the Public Rights of Way Team, dated 8 February 
2007, Mr England further explained his reasoning with regard to the signs saying 
“For the avoidance of doubt and contrary to some reports – I am happy for people 
to be using this private track – people doing so, are using it with my consent.  So 
at the moment there does not appear to be a real and immediate issue for 
residents”.   

10.5 Mr England has sent various emails requesting that he be kept up to date with the 
process.  

10.6 Mr Simon England did not respond to the consultation letter of 15 May 2015 which 
included the.  As stated previously we have been contacted by potential 
purchasers of the land.  They have been sent a copy of the Summary of 
Documentary Evidence, notice of the Commons and Rights of Way Committee at 
which this report will be discussed and information on the Definitive Map 
Modification Order process. 

11.      DOCUMENTARY EVIDENCE
The County Archivist has examined sources in the Gloucestershire County 
Record Office to see if this path is marked in any way and has identified other 
sources which might be useful in establishing the status of any right of way along 
this route.  These sources have then been checked by the Modification Orders 
Officer. 

11.1   Chedworth and Compton Abdale Inclosure Award, 1805 (Q/RI/39)

Official map with award dated 1805. Award 1805 (copy: enrolled 1830) refers to 
Act of 43 Geo III (1803, Q/RIa39). Attached as (Appendix G).

The northern section between points A to A1 (Appendix C) is shown by two full 
lines (no given width) and shown as a pre-existing route, joining Horses Ash 
Lane,(which is shown coloured and set out as a public carriageway with a width 
of 30ft). Although it makes provision to set out private and public roads, no such 
ways are listed between points A and A1 within the Award.  The claimed path 
(red path) runs between plots 350 and 355 in the ownership of Ellis Rich, and 
then runs into plot 353 which is recorded as being in the separate ownership of 
Joseph Pitt. The boundary between of which is coloured blue.  The path is 



separated from Horses Ash Lane at point A by a boundary feature but appears to 
be open to field 353.   

The southern section of the claimed (red path) is not shown.

11.2 Estate Plan for the estate of Joseph Pitt – 1806 
D1388, Box B, Chedworth, 1806. Plan of Joseph Pitt’s estate, identified by plot 
numbers. Shows whole route running south from ‘Horsley Ash Lane’ by 2 full 
lines running south across land belonging to Richard Ellis, then by one pecked 
line and one solid line running through plot 17 which was in the ownership of 
Joseph Pitts. The claimed path is coloured yellow as are other known roads in 
the vicinity and shows two boundary features (gates) at the junction with Horsley 
Ash Lane and at boundary with Richard Ellis’s land.  It may also be reasonable 
to assume that Joseph Pitt used the claimed footpath to access his land north of 
Horsley Ash lane (field parcel numbers 7 and 8). (Appendix H).

11.3   Tithe map, 1843 (GDR/T1/50) 
The claimed (red path) from point A to A1 is shown by full lines running between 
plots 534 and 535, which were in the ownership of Geoffrey Randall.  The status 
is otherwise undefined. The southern section of the route beyond point A1 is not 
shown.  There are no boundary features across the claimed (red path) at its 
junction with Horses Ash Lane or at the point where the path runs into the field 
with plot number 545, in the ownership of William Dyer.  From point A1 the 
claimed (red path) ceases to be illustrated.  Tithe maps provide important 
evidence as to the existence of a public right of way.  The maps were drawn up 
under statutory authority by the Tithe Commissioners under the provisions 
contained in the Tithe Commutation Act of 1836 to show all cultivated land, 
arable and pasture, as tithe was payable on land producing crops.  They also 
had to show wasteland and roads, because tithe was not payable on these.  
Thus a distinction is made between tithable and untithable land, with roads 
clearly marked as untithable.  As tithes were not payable on public highways, 
these are often shown in a special colouring on the plans.  (Appendix I). 

11.4 Ordnance Survey 25”: 1 mile, 1883 first edition, sheet no: 43/4. 
The route is coloured burnt sienna in common with other known roads; there is 
evidence of a gate at A, and another one to the north of B. The route from the 
gate above B to A is marked by full lines, while below the lower gate it is marked 
by double pecked lines, but the status is otherwise undefined. The 3rd Edition 
1922 OS map shows the same features, except that the map is not coloured.  

The 1979 OS sheets (SP0511& SP0611), show basically similar features, except 
that the more southerly section is presented as double pecked with a verge to 
either side within an enclosed space, and both sections of the route (i.e. either 
side of the mid-point gate) are described as “Track”. (Appendix J).

11.5 1st edition 1”: 1 mile Ordnance Survey map, 1817 (ROL) 
Whole route shown coloured white in common with lesser routes.  Whole route 
indicated by full lines, but status otherwise undefined. 



11.6 Ordnance Survey maps carry a disclaimer that any representation of a road, 
track or path is not evidence of the existence of a right of way over it.  However, 
they do provide evidence of the physical existence and extent of a way, 
suggesting (but not proving) that the path had been in use for a longer period 
than that for which user evidence is available.

11.7 On both 1817 & 1883 Ordnance Survey maps, the claimed path is shown in a 
manner consistent with other known highways on the maps.  It appears that this 
path was the main access to fields and Hills Farm, which were in the ownership 
of Joseph Pitt, suggesting that it was private, however no indication of status is 
given. The boundary feature at point A on both maps suggests that the route 
was gated, however, public as well as private highways were often gated at this 
time.  The continuation of this section of the claimed path is shown as a 
physical feature on the ground by double-pecked lines.  The Ordnance Survey 
maps are evidence that this section of the claimed path existed from as early as 
1884-85, but they do not give evidence of the status of the way.  They are the 
only documents identified that show this section of the claimed path.

11.8 Bryant, Map of Gloucestershire, 1824
Whole route shown coloured white, which on Bryant’s key indicates a lane or 
bridleway. Whole route indicated by full lines, but status otherwise undefined. 

11.8.1 Inland Revenue, maps compiled under the Finance Act, 1910, based on 
Ordnance Survey 25”: 1 mile, c. 1902 edition, marked up by Inland 
Revenue c. 1915, and reference books or files (D2428)
Although the forms 37 are held for Chedworth (D2428/2/39) the map sheet 
(43/4) is not. 

11.8.2 Maps deposited with County Planning Officer under Rights of Way Act, 
1932 S1, 3 (CP/D)
There is nothing relevant.

11.9 Parish Council file, Rights of Way Act, 1932
P77a/PC1/1- 4 - Parish Council Minutes, 1894 – 1974 (4 vols). Not checked
P77a/PC4/4 – Clerks general correspondence file, 1895 -1919. Not checked. 

           Other documents which could be examined:

(i) Duplicate copies of tithe or inclosure awards

MF1126/46 – Microfilm copy of tithe map
PC1812/50 – Modern hand drawing of tithe map.

(ii) Footpath or highway diversion orders deposited with Clerk of the Peace 
(Q/SRh).

None held. 

(iii) Plans of public schemes deposited with Clerk of Peace (Q/Rum). 
 



Not checked. 

(iv) District Council Clerk’s correspondence.

DA31/132/6 & 17 – Clerk’s general footpaths correspondence files, 1952 – 64, 
and 1968 – 73. Not relevant. 

(v) County Council Solicitor’s correspondence.

K596/27/5 – 1949 Act objections file. Not relevant. 

(vi) County Surveyor: papers relating to survey of footpaths under     National 
Parks and Access to Countryside Act, 1949 (K687)

K687/1/10 – Draft Submission. Features as OS maps, except no gate indicated 
at A. Route unclaimed. 

K687/2/8/1 – Objection file.  Not relevant.

K687/3/15 – Provisional map.  Features as draft submission, and unclaimed.  

(vii) Tony Drake archive (Ramblers’ Association) (D12676)

D12676/1/7/1- Summary Sheet of pathway problems in Chedworth Parish, 
1975.  Checked – not obviously relevant. 

D12676/2/1/16 – Chedworth file, 1952 – 2006. Not specifically relevant, 
although a copy of the stopping up order for KCH50 in 2006 is in the file. 

12.      CONSULTATIONS

12.1 The following organisations and councils were consulted on the 22nd July 2015 
regarding the application.  Their comments are as follows:

12.2 County Councillor
Councillor Hodgkinson was consulted regarding the application.  No comments 
have been received.

12.3 Chedworth Parish Council 
No comments were received. 

12.4 Cotswold District Council
Ms Sue Bremner, Countryside and Landscape Services at Cotswold District 
Council was consulted regarding the application.  She responded on 23rd July 
2015 saying that the matter had been passed to Sophia Price for consideration.  
Sophia Price, Heritage and Design Manager responded on 5th August 2015 
stating “no comments”.  

12.5 Ramblers’ Association



Mr Steve Day, Footpath Secretary for Mid Gloucestershire Group was consulted 
regarding the application.  No comments have been received.

12.6    The British Horse Society
Mrs Lois Eyre emailed on 15 October 2015 to say that the BHS had no 
knowledge of the track being used.

 
13.      APPLICANT

13.1 The landowner, Mr Simon England, was sent a letter of consultation dated 15 
May 2015 attached to which was a Summary of Public Path Evidence Forms 
and his comments were invited.  No comments have been received to date and 
therefore the applicant had nothing to respond to. 

      
14. USER EVIDENCE 

14.1 The user evidence for the claimed path is substantial and long running.  It 
indicates extensive, unchallenged public enjoyment of the route for a period of 
up to 70 years dating back to 1936.  78 Public Path Evidence Forms were 
submitted by 89 named witnesses in support of the application.  Public Path 
Evidence Form 3 was completed by Stephen Potter, who will be referred to as 
‘witness 3’ and Public Path Evidence Form 14 was completed by Susan 
Sheddon, who will be referred to as ‘witness 14’. 

14.2 For long usage to give rise to a presumption of dedication, user must be without 
force, secrecy or permission.  User that complies with these three requirements 
is termed user ‘as of right’.  

Not all of the user evidence received could be deemed ‘as of right’.  Witness 1, 
used the claimed path “for leisure often en route to previous owner of Hill Farm”.  
As this use was often for access purposes, this would not constitute use ‘as of 
right’.  This use should not be totally discounted however because access was 
described as often, not always.   

14.3   The type of use of the claimed path has been varied.  Witnesses claim to have 
used the route by foot, horseback, bicycle and car.  Most of the witnesses have 
used the route by more than one means.  The length of use by each of the 
different types is discussed.  The summary of Evidence Forms can be seen at 
Appendix E. 

 87 witnesses identified the length as footpath, 
 18 further identified the path as footpath and bridleway.  
 7 further added that they cycled along the track in addition to walking 

and riding a horse.  
 4 claimed vehicular use of the track in addition to the above.    
 55 of the witnesses have used the claimed route for 20 years or more, 
 34 Claimants have used the route for 19.25 years or less 

14.4     Witnesses are asked to mark on a map the route that they used.  



1. 57 of the 89 witnesses have indicated the route being claimed by the 
applicant - A to B Appendix C.  

2. A further 9 witnesses have marked on the map the route claimed by the 
applicant but extending the use to include Public Footpath KCH50 – A to 
D.  

3. A further 3 witnesses marked on the map the claimed route A to B plus 
the short section of Public Footpath KCH49 – B to D.  

4. Witnesses 4, 15, 21 and 22 did not mark up the map at all but described 
the paths as ‘from KCH49’ to ‘KCH31’.   

5. The remaining 16 marked up the claimed (red path) plus all other paths in 
the area.  

14.5 It is useful to consider the destinations of people using the claimed path.  
Although the applicant and 57 supporting witnesses claimed the relatively short 
section of claimed path A to B, it is clear from the Public Path Evidence Forms 
that they used it as part of a through route.   Witness 11 stated that the path 
was used to “walk around the village”, witnesses 16 (husband & wife) stated 
that they used the path “to get to St Andrews School, to friends and just 
walking to pub” and witness 36 stated that she used the path to get “from one 
end of the village to the other”.   

14.6    87 of the 89 witnesses who used the way wholly ‘as of right’, used it by foot.  

Use on foot dates back to 1936 by witness 47, who used it “continuously”.  
Witness 56, used it “between 5 and 50 times per year” since 1948, witness 50, 
whose use “varied between several times a week to a few times a year” since 
1953 and witness 46, whose use of the path “varied from 30 to 5 times a year” 
since 1957.  A further two witnesses have used the path for 40 years or longer.  
These are witnesses 17 and 63.  

14.7    23 witnesses have used the path on foot for 30 years or longer. 

14.8    25 witnesses have used the path on foot from between 20 and 29 years. 

14.9  The remaining 33 witnesses used the path on foot from between 1 and 19.25 
years.   

14.10 18 of the 89 witnesses have used the claimed path wholly ‘as a right’ on 
horseback.  

During the path inspections of 7 October and 23 November 2015, the County 
Council Officer noted that Public Footpath KCH49 crosses the claimed path at 
its junction with Public Footpath KCH50 shown as point B on Appendix C.  
Wooden steps were found in the verge on both sides of the path at this location. 
To the west of point B, there is a short steep gradient down to a small woodland 



coppice which leads to point D, along which there are 6 wooden steps to assist 
with access (Appendices D12&14). To the east of point B, there is a short 
steep gradient up to a gate in which 4 wooden steps have been installed 
(Appendix D12&13).  None of the witnesses have specifically identified the 
route they used when riding or cycling.  In view of the gradient and terrain of the 
adjoining paths as described, and the presence of steps at this location, it would 
be reasonable to assume that riders and cyclists would have proceeded along 
the claimed path into the village from point A via B-C-D-E. 

14.11 Use on horseback dates back to 1960 by witness 14, who has used it approx 50 
times a year.  Also witness 17, who used the route on horseback on many 
occasions since 1958.  A further sixteen witnesses have used the route on 
horseback.  

14.12  7 of the 89 witnesses have mentioned using the claimed path wholly ‘as a right’ 
on bicycle as well as other means such as foot or horseback.  These are 
witness 2, (Sarah Foley), witness 4 (Mr Sinton) witnesses 6 (John and Susan 
Francis), witness 11 (Anne Marie Rocca), and witnesses 16 (Sharon and David 
Smith).  

14.13 4 of the 89 witnesses have used the claimed path by car.  Witness 1, used the 
path by car but as previously noted, his use was not always ‘as of right’, 
because he often drove to Hills Farm.  Witness 2 has used the claimed path 
with her Land Rover for 31 years since 1973.  Witness 3 drove along this path 
more ‘than 50 times a year’ for 12 years since 1994 and witness 4 used his 4x4 
3 or 4 times a year for 7 years since 1999. 

15 LEGAL COMMENTS AND CONCLUSIONS

15.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the 
discovery by the Authority of evidence that shows that a right of way that is not 
shown on the map and statement subsists, or is reasonably alleged to subsist, 
over land in the area to which the map relates.

15.2 Section 53(3) (c) (ii) of the Wildlife and Countryside Act 1981 relates to the 
discovery by the Authority of evidence that shows that additional rights exist 
over a way already shown on the map and statement subsists, or is reasonably 
alleged to subsist, over land in the area to which the map relates.

15.3 Section 56(1) (a) of the Wildlife and Countryside Act 1981 states that where the 
Definitive Map shows a footpath, the map shall be conclusive evidence that 
there was at the relevant date a highway as shown on the map and that the 
public had thereover a public right of way on foot.

15.4 Section 31(1) of the Highways Act 1980 states that where a way over any land, 
other than a way of such character that use of it by the public could not give rise 
at Common Law to any presumption of dedication, has been actually enjoyed by 
the public as of right and without interruption for a full period of 20 years, the way 
is deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.  



15.5 Section 31(2) states that the period of 20 years in sub-section (1) is to be 
calculated retrospectively from the date when the right of the public to use the 
way is brought into question through an overt act by the landowner which makes 
it clear to the public that their right is being challenged.  

15.6    The judgement R (on the application of Godmanchester Town Council) v S of S 
for Environment, Food and Rural Affairs; R (on the application of Drain) v S of S 
for DEFRA, 2007 affirms that it is not the case that any evidence of a lack of 
intention to dedicate is sufficient; there has to be an overt act or acts on the part 
of the landowner to show the public at large that he has no intention to 
dedicate.

15.7  The presumption is that the way has been dedicated though long user by the     
public, unless the landowner can demonstrate sufficient evidence of attention of 
a lack of intention to dedicate (through overt acts directed at path users) or 
through interruption during the relevant twenty year period, for example through 
periodically locking a gate and preventing access. It would depend on the facts 
of the case as to whether this is enough to amount to a sufficient interruption 
(for which Court of Appeal in Lewis v Thomas (1950) KB 438.  

15.8 “An interruption” has been defined as “an actual and physical stopping of the 
public’s enjoyment” (Merstham Manor Ltd v Coulsdon and Purley Urban DC    
[1937] 2 KB 77) as opposed to an act which merely challenges the public’s right.  
It is not a mere absence in the continuity of use.  Moreover, such interruption 
must be with the intention to prevent public use.  It is not sufficient if the 
interruption is for some other purpose.

15.8 Mr England located two signs at points A and B as shown at Appendix C to 
remind people that “its private property and anyone accessing it needs our 
permission” (email to Mike Barton, of 18 November 2006). Although the signs 
provided sufficient evidence of his lack of intention to dedicate the path and also 
made the public aware that their use of the path was being challenged, it would 
only take effect from the date that the notices were installed and would not 
prevent users from submitting a claim for the retrospective 20 years use prior to 
the notices being installed.     

15.9 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states 
that before making an order the surveying authority must be satisfied that the 
evidence discovered by the Council, when considered with all other relevant 
evidence available, shows that, on the balance of probabilities, a right of way of 
a particular description exists. The relevant tests are now set out in section 4.4 
of the Defra Rights of Way Circular 1/2009, version 2 (October 2009). 

15.10 The issue is whether the evidence discovered by the Council, when considered 
with all other relevant evidence available, shows that, on the balance of 
probabilities, the Definitive Map and Statement require modification because a 
right of way which is not shown on the map and statement subsists, or is 
reasonable alleged to subsist. 



15.11 Under Section 32 of the Highways Act 1980, when determining whether a way 
has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in evidence, 
and shall give such weight thereto as the court or tribunal considers justified in 
the circumstances, including the antiquity of the tendered document, the status 
of the person by whom and the purpose for which it was made or compiled, and 
the custody in which it has been kept and from which it is produced.  

15.12 The application, which is based on evidence of use by the public, is assisted by 
documentary evidence.  

15.13 All maps were compiled for different reasons - the significance of Inclosure 
Awards arises from their value as legal documents giving effect to the creation 
or extinguishment of public highways, depending on the powers given to the 
Inclosure Commissioners. The Inclosure Award for Chedworth, dated 1805 
(Appendix G), although making provision to set out private and public roads, 
did not list any such ways along the claimed path. Joseph Pitt’s private Estate 
Map of 1806 (Appendix H) was drawn up to show his ownership and although it 
does not have the same legal provenance, it does being a contemporary 
document, provide support to the Inclosure Award.  Both documents show a 
track with defined boundaries between points A- A1 as shown on Appendix C.  
The Inclosure Award shows a property, known today as The Barn abutting this 
section of path.  It does not however show the path extending beyond point A1. 
The private estate map however, although not showing The Barn, presumably 
because it was not in Joseph Pitt’s ownership, shows the path extending to Hills 
Farm.  

15.14 Both documents also show a track between points E to C as shown on 
Appendix C. The Inclosure Award indicates that this was both access to the 
property, known today as Wool Pack, and also access to the fields south of 
Joseph Pitt’s estate whereas the private estate map, which does not show the 
Wool Pack, presumably again because it was not in Joseph Pitt’s ownership, 
only shows the path running to his fields.  Although both paths, point A to Hills 
Farm and points E to C are shown on the private estate map, most of which 
crosses land in Joseph Pitt’s ownership, it is interesting to note that there is a 
boundary feature at point C indicating that they did not join at this time. It could 
be suggested therefore that both paths were private carriageways used by local 
residents and landowners for access purposes.  

15.15 Tithe Maps provide important evidence as to the existence of a public right of 
way. The maps were drawn up under statutory authority by the Tithe 
Commissioners under the provisions contained in the Tithe Commutation Act 
1836 to show all cultivated land, as tithe was payable on land producing crops. 
They also had to show waste land and roads, because tithe was not payable on 
these.  The Chedworth Tithe Map 1843, as shown as Appendix I, is similar to 
the Inclosure Award in that it clearly shows a track with defined boundaries 
between points A and A1 leading to field No 545 and the property, The Barn, as 
shown on Appendix C, but no further.  



15.16 The Tithe Map also shows the section of path between point E and the property, 
now known as Wool Pack but does not show it extending beyond this.  This 
track and the claimed route between points A to A1 are both uncoloured as are 
the other known roads in the area which could indicate that they were 
considered to be roads (public or private) exempt from tithes.    

15.17 The Ordnance Survey 1st Edition County Series 1883 Map as shown Appendix 
J, shows the claimed route running from points A to E on Appendix C with the 
same colouring - burnt sienna, as other known roads in the area at the time.  It 
is interesting to note that the route west of the claimed path which was clearly 
identified on the Inclosure and Tithe Maps as a through route is not shown 
wholly coloured burnt sienna as a road on this map. This path, although direct, 
is extremely steep and it could be inferred that although historically, this 
appeared to be one of the main through routes in the village, it’s gradient may 
have made it less well used over the years in favour of the claimed path which is 
less steep. 

15.18 Although Ordnance Survey maps carry a disclaimer with regard to paths shown 
on maps to the effect that “the representation on this map of any other road, 
track or path is no evidence of the existence of a right of way”, they do provide 
evidence of the physical existence and extent of a way.  In this case, it supports 
Joseph Pitt’s private estate map by showing the claimed path extending beyond 
point A1. This map further indicates that by 1883 the boundary feature, as 
shown on Joseph Pitt’s private estate map, had disappeared thus providing one 
long continuous path between points A and E.  The previous maps appeared to 
indicate that the claimed path and its continuation to Hills Farm and the path 
between E and C may have been used as private carriageways for local 
landowners such as Joseph Pitt and the property owners.  It may be reasonable 
to infer however that by 1883, this had become a public carriageway.

15.19 There is no fixed method by which the public’s right is brought into question, 
though one (the erection of a notice) is expressly referred to in Section 31.  The 
words “or otherwise” in Section 31(2) leave the matter at large.  Lord Denning in 
Fairey v Southampton CC (1956) said “In order for the right of the public to have 
been brought into question, the landowner must challenge it by some means 
sufficient to bring it home to the public that he is challenging their right to use 
the way, so that they may be apprised of the challenge and have a reasonable 
opportunity of meeting it”.  

15.20 The methods by which the public’s right to use the way might be brought into 
question could include: the locking of a gate; putting up a notice denying the 
existence of a right of way; seeking a declaration that there is no highway over 
the land in question or physically preventing a walker from proceeding along a 
path.  Whatever means are employed, it should be sufficient “to make it likely 
that some of the users are made aware that the owner has challenged their right 
to use the way as a highway… The persons to whom the challenge has to be 
brought home are the users of the way.”  (Lord Dyson in R v Secretary of State 
for the Environment, Transport and the Regions ex parte Dorset CC (1999)



15.21 The date of calling into question is simply the date when, as the result of some 
action, the public’s entitlement to use the way was put in issue.  This clearly 
happened when Mr England installed the signs at points A and B as shown on 
Appendix C in 2006 claiming that use was by permission.  This was addressed 
in paragraph 15.8. 

For the purposes of section 31 of the 1980 Highways Act, the qualifying period 
of use should be taken to be 1986 to 2006.

15.22 In total, 78 public path user evidence forms were completed by 89 named 
people of which 87 claimed use of the route on foot.  It is not essential for the 
path or way to have been used for the full period of 20 years by the same 
persons; the period may accrue as a result of use by different persons for 
shorter periods.  Nor does it matter that the use is not continuous in the sense 
that it may not have occurred everyday.  

15.23 Use dates back to 1936 and when considering the statutory period, there are 55 
witnesses who have used the path throughout the qualifying period between 
1986 and 2006. 

15.24 Use on foot is substantial.  There are 87 witnesses who have supplied evidence 
that they have used the claimed route and the route described and marked on 
the maps accompanying the public path evidence forms is consistent in their 
depiction of the claimed route.  No evidence has been provided that this use has 
been challenged in any way or of a lack of intention to dedicate prior to 2006.  
The user evidence would support a case for deemed dedication as a public 
footpath.  

15.25 However, the use on horseback is also substantial and must be considered.  In 
total, 14 public path user evidence forms were completed by 18 named people 
who had used the claimed route on horseback and who have supplied evidence 
that they have used the claimed route and the route described and marked on 
the maps accompanying the public path evidence forms is consistent in their 
depiction of the claimed route.  No evidence has been provided that this use has 
been challenged in any way or of a lack of intention to dedicate prior to 2006.

15.26 Use dates back to 1958/59 and when considering the statutory period, there are 
9 witnesses who have used the path throughout the qualifying period between 
1986 and 2006. The user evidence therefore would support a case for deemed 
dedication as a public bridleway.  

15.27 7 of the 89 witnesses have claimed use of the path wholly ‘as a right’ on bicycle 
as well as other means such as foot or horseback.  6 witnesses have used the 
path throughout the qualifying period between 1986 and 2006. Section 68 of the 
Natural Environment and Rural Communities Act 2006 amends section 31 of 
the Highways Act 1980 so as to ensure that use of a way by a non-mechanically 
propelled vehicle (such as a pedal cycle) is capable in appropriate 
circumstances of giving rise to a public right of way for non-mechanically 
propelled vehicles (a restricted byway). 



15.28 There is additional evidence of use by motor vehicle but it is not compelling. Of 
the 4 users who claimed to have driven along the claimed path, only 3 could be 
fully considered as being ‘as of right’.  In Whitworth v SSEFRA [2010] WWCA 
Civ 1486 the issue of sufficiency of user was addressed.  Lord Justice Carnwath 
thought that evidence relating to the use by two cyclists was “insufficient to 
support a finding of use as enjoyment as of right “by the public”.  

15.29 The Natural Environment and Rural Communities Act 2006 (NERC) sought to 
restrict motor vehicular access in the countryside and as a result, even if there 
was more compelling evidence of motor vehicle use, this path could only be re-
classified to Restricted Byway status unless one of the exceptions as set out in 
S67(2) NERC (as discussed in paragraph 15.33) could be deemed to apply.   

15.30 No evidence has been provided that use by cyclists or motor vehicle users has 
been challenged in any way or of a lack of intention to dedicate prior to 2006. 
The combined evidence along the claimed path by both users is considered 
sufficient therefore to raise a presumption of dedication of restricted byway 
rights.    

15.31 The user evidence clearly shows that the claimed path was used as part of a 
longer route around the village.  The evidence for both the claimed path 
between sections A and B and its continuation which is currently recorded as 
Public Footpath KCH50, between points B and D as shown on Appendix C (of 
which section C to D is dual classified with the 41042 road), is sufficiently 
compelling to make the recommendation for a restricted byway between points 
A to D.  

15.32 It is worth clarifying the reason that the dual classified section of path between 
points C and D, is included in this recommendation. Currently this section is 
recorded on the Definitive Map and Statement as Public Footpath KCH50 which 
legally permits access on foot and is separately recorded on the List of Streets 
as the 41042 road, which allows access to all users. 

15.33 Section 67(1) of the NERC Act extinguishes public rights for mechanically 
propelled vehicles over ways shown on a definitive map and statement as a 
footpath, bridleway or restricted byway. The evidence supplied in support of this 
application indicates that there are higher rights than footpath along this path 
which has resulted in the recommendation for restricted byway but extinguishing 
motor vehicle rights between points C and D would leave only footpath rights 
along this section.   This extinguishment under s67(1) of NERC is subject to a 
number of exceptions as set out in s.67(2) and listed below:-.  

(a) ways where the main use was by motor vehicles (rather than by other users, 
e.g. walkers, cyclists, horse riders and horse drawn vehicles) over the period 
2001-2006;

(b) ways that are recorded on the list of highways maintainable at public expense 
(the List of Streets) but are not recorded on the Definitive Map of Public Rights 
of Way;  



(c) ways that have been expressly created (by legislation or by instrument) for 
motor vehicles [for example by a Section 38 agreement, provided that the 
wording was clear, or other expressed dedication]; 

(d) ways that have been created by the construction of a road intended to be used 
by motor vehicles [for example Gloucester South West Bypass using Section 24 
Highways Act 1980]; and

(e) ways over which rights for motor vehicles were created through use by such 
vehicles prior to 1930, when it first became an offence to drive off-road.  If a way 
already carried vehicular rights then evidence of use by motor vehicles would 
not meet this exemption.  

15.34 Only subsection 67(2)(a) could apply and this is a two-part test.  Main lawful use 
means that the way had to first carry a public vehicular right as of 2 May 2006 
and second that the main use of the way between 2001 and 2006 was by motor 
vehicle (as opposed to other categories of user such as walkers, cyclists, horse 
riders and horse-drawn vehicles).  Motor vehicular use in itself does not 
preserve the right: such use has to be greater than the other uses.  

15.35 The main-user test is highly subjective and relates to an elapsed period, 
meaning that it has become increasingly difficult to ascertain what the main use 
may have been over a period that is now between nine and fourteen years ago.  
The Guidance Notes to the NERC Act (para.21 of version 5, 28 May 2008) state 
with reference to the main-user test “that the intention of the subsection was to 
except highways that are part of the ‘ordinary roads network”.   

15.36 The term ‘main lawful use’ is not defined in the Act.  Version 5 of the Guidance 
Notes states “it is for local highway authorities… to adopt a pragmatic approach 
and arrive at a judgement as to what has been the main use of the way by the 
public in the five years leading up to 2 May 2006….” (para.27).  Where 
necessary authorities should assess the evidence available on the relative 
volumes of walkers, horse riders, cyclists and motor vehicles and other users, to 
see whether it can be shown, on the balance of probabilities, that lawful use of 
the routes had been predominantly by motor vehicles.

15.37      Bearing in mind the DEFRA Guidance to the NERC Act which suggests that we 
take a pragmatic approach regarding s.67(2)(a), the County Council takes the 
view that the main use between 2001 and 2006 can be inferred from its physical 
character (surfacing, signage, street furniture).  

15.38 Consideration has been given to the section of dually classified path between 
points C and D as shown on (Appendix C), to determine its ‘main lawful use’. 
As the photos (Appendix D18&19) show, it is a well maintained tarmac path 
without obstruction or limitation and has a width of 3.5 – 4 metres and would 
reasonably be considered by members of the public to form part of the ‘ordinary 
road network’.  However this section of path is a cul-de-sac, it does not link with 
any other roads and does not have a point of termination.  Only 3 of the 89 
witnesses have claimed to use a motor vehicle along the claimed path ‘as of 
right’ and even those three witnesses have also claimed use of the path by 



other means.  Further, it could be inferred that the motor vehicle use of this path 
during the specified period of 2001- 2006 as required under subsection 67(2)(a) 
NERC, is associated with access to The Barn, Wool Pack and Hills Farm.  The 
78 public user evidence forms completed by 89 named individuals submitted 
with this application is compelling evidence of the use of this path by users other 
than by motor vehicle. Taking into account these points, we do not consider that 
motor vehicle use of the dual classified path meets the ‘main user’ test and thus 
could not be considered as an exception to the extinguishment of motor vehicle 
rights from this section of dually classified path. 

15.39 The determination is made therefore that the main use of the path would be by 
means other than that of motor vehicle.  The extinguishment of public motor 
vehicle rights along section C to D, leaves this section of path as Public 
Footpath KCH50, which would make use of the path by horse riders and cyclists 
a trespass against the landowner.  Including this section of path in the 
recommendation for restricted byway would allow such user groups to continue 
using this path as claimed in their witness statements as access around the 
village.        

15.40 It should be noted that where a private right of way for vehicles is extinguished 
by subsection 67(1) NERC, then a private motor vehicular right is preserved 
under s67(5) for those people who have reasonable need for access by motor 
vehicles to land in which they have an interest.  The private right of way for 
motor vehicles extends to landowners, occupiers and tenants. It will also include 
lawful visitors to the person who has an interest in the land including: business, 
trade or professional visitors; postal or other deliveries; the highway authority; 
and utility companies who have apparatus/ equipment along the highway. 

15.41 In conclusion, I believe the witness statements and the documentary evidence 
show that on the balance of probability the claimed path between A and B and 
the continuing path between B to D, currently shown as Public Footpath KCH50 
has been enjoyed by the public ‘as of right’, without interruption or challenge for 
a period far in excess of 20 years prior to 1 December 2006 when the rights of 
the public were called into question and is therefore reasonably alleged to 
subsist.  It is submitted that these sections of path must now be protected by 
being recognised on the Definitive Map as restricted byway.

15.42 Thus the recommendations are that:

(a)That no order be made to add a public footpath along the claimed route 
(b)That an order be made to add a length of restricted byway to the Definitive  

Map of Public Rights of Way between points A and B, and 
(c)That an order be made to re-classify part of Public Footpath KCH50 between 

points B and D to restricted byway. 

16.  APPENDICES

A. Location Map 1:10,000
B. Application Form 1 and map at 1:2500 scale 



C. 1:2500 scale map of the claimed path, and its continuation between points A 
and E.

D. Photos of the route between points A – E taken 7/10 & 23/11/15
E. Summary of Public Path Evidence Forms submitted 2006
F. Land Registry - landownership
G. Inclosure Award map, 1805
H. Private Estate map of Joseph Pitt c. 1806
I. Chedworth Tithe Map 1844
J. Ordnance Survey Map 1883 
K. Ordnance Survey Maps 1900/ 1925/ 1980 


